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NO. 43,647

	IN THE MATTER OF
	§
	IN THE DISTRICT COURT

	THE MARRIAGE OF
	§
	

	
	§
	

	ALLISON GELBE-PINKUS
	§
	

	AND
	§
	510TH JUDICIAL DISTRICT

	MARK PINKUS
	§
	

	
	§
	

	AND IN THE INTEREST OF
	§
	

	TODD PINKUS, THOMAS PINKUS AND LUCY PINKUS, CHILDREN
	§

§
	DENTON COUNTY, TEXAS


ANSWER TO MOTION FOR ENFORCEMENT OF TEMPORARY SUPPORT AND FEES AND ORDER TO APPEAR AND RESPONDENT'S MOTION TO STRIKE
This ANSWER TO MOTION FOR ENFORCEMENT OF TEMPORARY SUPPORT AND FEES AND ORDER TO APPEAR AND RESPONDENT'S MOTION TO STRIKE, is filed by MARK PINKUS, Respondent.  The last three numbers of MARK PINKUS's driver's license number are 782.  The last three numbers of MARK PINKUS's Social Security number are 998.

1.
Respondent objects to the assignment of this matter to an associate judge for a trial on the merits or presiding at a jury trial.


2.
Respondent denies the allegations of the Motion for Enforcement of Temporary Support and Fees.


3.
The order sought to be enforced by Movant is incapable of enforcement, in that it is ambiguous and is not clear and specific enough in its terms that Respondent knows what duties or obligations are required.


4.
The Motion for Enforcement of Temporary Support and Fees is not ripe for adjudication. Petitioner has pled for annulment of her marriage in her divorce suit. If annulment is granted, it will be as if a marriage had never existed and the temporary orders would be null and void. Therefore, until the fact finder has decided the issue of annulment, the enforcement of temporary orders is not ripe for adjudication.

5.
Respondent asserts the following affirmative defenses:
a. Estoppel – Annulment - Petitioner's actions induced Respondent to agree to Orders regarding interim attorney's fees and temporary spousal support, while at the same time, Petitioner takes the position that the parties' marriage does not exist in fact, and should be annulled, Petitioner now seeks to compel performance on a temporary order, which, based on her pleadings, has no legal existence, and therefore should not be enforced. Petitioner should therefore be estopped from seeking to enforce the temporary orders for temporary spousal support and attorney's fees and her pleadings should be stricken.
“One who by his conduct has induced another to act in a particular manner should not be permitted to adopt an inconsistent position and thereby cause loss or injury to the other.” Fabrique, Inc. v. Corman, 796 S.W.2d 790, 792 (Tex. App.—Dallas 1990), writ denied per curiam, 806 S.W.2d 801 (Tex. 1991). 

b. Estoppel – Premarital Agreement Amendment - In order for the temporary orders to be valid and enforceable, there would have to be a written agreement, signed by both parties, agreeing to alter the terms of their premarital agreement as provided in section 9.3 of the Premarital Agreement "Entire Agreement of the Parties."  Petitioner again seeks to have it both ways – first claiming that the premarital agreement is not enforceable, then claiming that the temporary orders (which could only exist as allowed by the terms of the premarital agreement) should be enforced. Petitioner is therefore seeking on one hand to benefit from the terms allowed by the premarital agreement, and on the other, to avoid the agreement in an effort to increase her interest in the marital estate. Petitioner should therefore be estopped from seeking to enforce the temporary orders for temporary spousal support and attorney's fees and her pleadings should be stricken or in the alternative, her Motion for Enforcement should be denied in whole.
c. Fraud – Petitioner and Respondent entered the Agreed Temporary Orders as a contractual provision altering the terms of their premarital agreement. At the time the parties entered the temporary orders, Petitioner had filed a suit for divorce based on incompatibility and had not challenged the validity of the premarital agreement or the validity of the marriage. Petitioner entered the agreement to modify the terms of the premarital agreement, with the intent to enrich herself with temporary spousal support and to secure funds for her attorneys, while knowing that she then planned to take those funds and use them to challenge the existence of the marriage and the validity of the premarital agreement, the very bases on which she was able to procure the funds in the first place. Respondent relied on Petitioner's representations by her pleadings that she was not contesting the validity of the premarital agreement, nor the existence of the marriage, or he would not have made the agreement. Respondent relied to his detriments on these representations, with the result of his liberty being in danger and having had to spend attorney's fees to defend this fraudulent claim. Therefore, the court should strike the pleadings of Petitioner's Motion for Enforcement or in the alternative it should be denied in whole.

Respondent prays that the Court Abate Movant's MOTION FOR ENFORCEMENT OF TEMPORARY SUPPORT AND FEES, that in the alternative, it Strike Petitioner's pleadings and that in the alternative, it Deny Petitioner's claims, and that Respondent recover all attorney's fees, costs, and expenses incurred.

Respectfully submitted,

Tisdale, Indelicato & Key
227 Oak Street, Suite 1200
Denton, Texas 76201
Tel: (xxx) xxx-xxxx

Fax: (xxx) xxx-xxxx

E-mail: Joe@TIK.com

By: /s/ Joseph Indelicato, Jr.

Joseph Indelicato, Jr.

State Bar No. 10389400
Attorney for Respondent/Counter-Petitioner, MARK PINKUS
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